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AMICI CURIAE’S STATEMENT OF INTEREST 
 
 Amici are law school professors who are experts in the field of public land 

law and natural resources law. Most have written and published extensively in these 

fields. Through our teaching and scholarship, we promote understanding of the law 

governing management of federal public lands, and the history of the law’s 

development.  

 This case presents fundamental questions about the administration of the 

Antiquities Act. Central to the resolution of this case is an understanding of the 

history of the Antiquities Act and the manner in which federal courts have reviewed 

the exercise of Presidential discretion under the Act. The amici law professors are 

uniquely situated to assist this Court in resolution of this case.  

 Pursuant to Fed. R. App. P. 29(a)(4)(D)-(E), amici file this brief with the 

consent of all parties. No party’s counsel authored this brief in whole or in part, and 

no person—including any party or party’s counsel—contributed money or otherwise 

funded the preparation and submission of this brief. An appendix listing the names 

of the amici law professors is included after the conclusion of this brief. 

SUMMARY OF ARGUMENT 
 
 The Antiquities Act of 1906 confers upon the President broad authority and 

discretion to protect objects with historic or scientific value and to reserve public 
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twenty-one presidents who have served since the Act was passed over 117 years ago, 

eighteen—nine Republicans and nine Democrats—have used it to establish some 

150 protected areas covering nearly 100 million acres of public lands.# Over that 

entire period, Congress has never amended its primary terms. To the contrary, 

Congress has often confirmed and expanded protections presidents have put in place 

through the Act. Indeed, about half of the nation’s 63 “crown jewel” national parks 

that Congress has legislated were first protected by presidents using the Act. No 

federal court has ever declared a Presidential proclamation to be in violation of the 

Act, and each year, tens of millions of people visit these areas. In short, the 

Antiquities Act has proven to be one of the most important and enduring pieces of 

public land legislation in U.S. history, resulting in the protection of vast numbers of 

fragile and irreplaceable resources across the country, for the benefit of future as 

well as present generations.     

Invoking this authority, President Biden issued two proclamations restoring 

Bears Ears and Grand Staircase-Escalante National Monuments in Utah. Both areas 

are dense with cultural artifacts, and they are sacred to the Tribes of the desert 

southwest region. The Bears Ears Inter-Tribal Coalition estimates that Bears Ears is 

 
# See Congressional Research Service, National Monuments and the Antiquities Act 
(updated Jan. 2, 2024), http://sgp.fas.org/crs/misc/R41330.pdf. 
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never allowed the litigation to proceed beyond the pleadings stage. See, e.g., 

Massachusetts Lobstermen’s Ass’n v. Ross, 945 F.3d 535 (D.C. Cir. 2019); 

Mountain States Legal Found. v. Bush, 306 F.3d 1132 (D.C. Cir. 2002); Utah Ass’n 

of Cntys. v. Bush, 316 F. Supp. 2d 1172 (D. Utah 2004). Because the Antiquities Act 

does not provide for judicial review, federal courts have wrestled with the 

availability and scope of nonstatutory judicial review of Presidential monument 

proclamations. The D.C. Circuit Court of Appeals has developed a useful framework 

that can serve as a guide for this court, conducting a facial review of the 

proclamations for purely legal questions as to whether the President acted within 

delegated statutory authority. For other claims that implicate questions of fact or that 

may intrude into the President’s discretion, courts have refrained from deciding the 

ultimate question as to the availability or scope of nonstatutory judicial review of 

Presidential action. 

The claims at issue in this appeal are similar in all material respects to these 

cases from the D.C. Circuit Court of Appeals. Appellants ask this court to go far 

beyond the proper boundaries for judicial review and to substitute its judgment for 

that of the President. Those arguments as to the proper role of the federal courts 

should be rejected on the same basis that they were in the D.C. Circuit.  

The federal government asks this Court to go farther than any previous court 

has done in restricting judicial review, and to address heretofore unresolved 
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questions of law that would have broad implications for separation of powers. It is 

not necessary for this Court to address these questions. Even if it simply assumes 

that limited review of the President’s exercise of discretion under the Antiquities Act 

might be available, it can readily find that Appellants have failed to allege facts 

calling that discretion into question.  

ARGUMENT 
 
I. In passing the Antiquities Act, Congress adopted flexible language that 

grants to the President broad discretion to protect a wide array of 
resources and features found on public lands as national monuments.   

 
 Appellants purport to challenge the types of objects that can be protected 

under the Antiquities Act and the size of the reservations. As discussed in more detail 

further below, their claims have been rejected by every court to consider those issues. 

As a preliminary matter, however, Appellants attempt to prop up their flawed claims 

with an incomplete and inaccurate recitation of the legislative history, which 

misrepresents the discretion granted to the President by Congress. We therefore start 

with backgro
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54 U.S.C. § 320301(a) (emphasis added). The plain language of the Act, materially 

unchanged since enactment, extends far beyond archaeological artifacts. Instead, it 

gives the President discretion to identify “objects of historic or scientific interest” 

that warrant protection, 
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of the Interior and the General Land Office. Lee, supra at 52. Lacey then offered a 

competing bill, H.R. 11021, 56!" Cong. (1900), that included a much broader grant 

of authority to protect resources on public land, authorizing the President to 

[s]et apart and reserve tracts of public land, which for their scenic 
beauty, natural wonders or curiosities, ancient ruins or relicts, or other 
objects of scientific or historic interest, or springs of medicinal or other 
properties it is desirable to protect and utilize in the interests of the 
public; and the President shall, by public proclamation, declare the 
establishment of such reservations and the limits thereof. 

 
The language addressing “objects” with scientific or historic values thus 

appears to have originated in H.R. 11021 most likely at the request of the Department 

of the Interior, which “was plainly seeking broad discretionary authority for the 
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Congress and signed by President Theodore Roosevelt. Whereas earlier versions of 

the bill “had been limited to historic and prehistoric antiquities and made no 

provision of protecting natural areas[,] * * * Hewett was persuaded, probably by 

officials of the Interior Department, to broaden his draft to include the phrase ‘other 

objects of historic or scientific interest.’” Lee, supra at 74. This language was 

intended by its drafters to include the protection of important geologic and other 

natural resources.  

The act made clear that such ‘objects’ were not confined to specific 
items of antiquity like artifacts or structures, because Hewett shrewdly 
borrowed language from one of the broader bills that had been 
introduced in 1900 to allow the president to reserve public land to 
protect not only ‘historic landmarks’ and ‘historic and prehistoric 
structures,’ but also ‘other objects of historic or scientific interest.’ 

 
Leshy, supra 
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to cover only “rare items” and “discarded broader categories.” Garfield Br. at 38. To 

the contrary, 
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monument with as much land as may be necessary for the proper 
protection thereof: 

 
Proclamation No. 658, 34 Stat. 3236 (1906
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 More than fifty years later, the Supreme Court heard a case involving Devil’s 

Hole, a deep cavern in Death Valley National Monument containing an underground 
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(citing “unambiguous Supreme Court precedent”); Mountain States Legal Found. v. 

Bush, 306 F.3d 1132, 1137 (D. C. Cir. 2002) (plaintiffs’ argument “fails as a matter 

of law in light of Supreme Court precedent”).  

IV. The D.C. Circuit Court of Appeals provides for facial review of 
Presidential proclamations to ensure that the President acted within the 
bounds of statutory authority. 

 
 None of t
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Mass. Lobstermen’s Assn., 945 F.3d at 540. 
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President’s discretion.” Mountain States, 306 F.3d at 1136 (citing Chamber of 

Commerce v. Reich, 74 F.3d 1322 (D.C. Cir. 1996)). Relying on Reich, the D.C. 

Circuit C
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In a companion case, Tulare County
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a portion of the Monument that lacks the natural resources and ecosystems the 

President sought to protect.” Id. at 544.(   

The Supreme Court denied the plaintiffs’ petition for certiorari. Mass. 

Lobstermen’s Ass’n v. Raimondo, 141 S. Ct. 979 (2021). Appellants here place great 

weight on a separate “statement” the Chief Justice filed along with the denial. See, 

e.g., Garfield Br. at 3. But the Chief Justice concurred in the denial of certiorari (as 

did all the other Justices) and noted the D.C. Circuit Court’s holding “that petitioners 

did not plead sufficient facts to assess their claim that the Monument” is inconsistent 

with the “smallest area compatible” provision in the Antiquities Act. Mass. 
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Escalante National Monuments. They allege President Biden “exceeded his statutory 
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v. United States, 279 F.3d 1214, 1229 (10!" Cir. 2002) (citing United Tribe of 

Shawnee Indians v. United States, 253 F.3d 543, 548 (10 Cir. 2001)). Ultra vires 

review does not extend to challenges to “‘an incorrect decision as to law or fact.’” 

Id. (quoting Larson v. Domestic & Foreign Commerce Corp., 337 U.S. 682, 695 

(1949)).  

Thus, under the framework suggested here, courts can conduct a facial review 

of a monument proclamation to address allegations that the President designated 

objects on private or state land that is not “owned or controlled by the federal 

government.”) They can also address allegations that the President shrunk or 

eliminated a national monument, thereby acting in excess of the authority granted to 

the office by Congress.* And they can also consider allegations that the President 

acted in contravention of other applicable federal law.+ Each of these examples 

would be resolved as a matter of law on the face of the proclamation. In each case 

the court would play a limited role in ensuring that the President acted within the 

 
) See, e.g., United States v. California, 436 U.S. 32 (1978).  
* This is the claim still pending before the D.C. District Court in the cases 
challenging President Trump’s proclamations shrinking Bears Ears and Grand-
Staircase Escalante National Monuments. Hopi Tribe, et. al. v. Trump, et. al., 
Consolidated Cases No. 1:17-cv-02590 (D.C. Dist. Ct.).     
+ See, e.g., American Forest Resources Council v. United States, 77 F.4!" 787 (D.C. 
Cir. 2023); Murphy Co. v. Biden, 65 F.4!" 1122 (9!" Cir. 2023). 
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statutory authority provided by Congress in the Antiquities Act and did not act in 

clear violation of statutory prohibitions.#,  

This limited scope of review properly respects the discretion granted by 

Congress to the President. Federal courts are especially sensitive to “substitut[ing 

their] judgment for that of the President, * * * in an arena in which the congressional 

intent most clearly manifest is * * * to delegate decision-making to the sound 

discretion of the President.” Utah Ass’n of Cntys., 316 F. Supp. 2d at 1186. 

Appellants’ suggestion that ultra vires review is a “standard mechanism” for judicial 

review, one that allows a court to review the President’s interpretation of statutory 

terms entrusted to his discretion, would upset this delicate balance and disrespect the 

separation of powers. Mountain States Legal Found., 306 F.3d at 1135.  

 The Federal defendants would go considerably further than any of the 

Antiquities Act decisions discussed here in limiting judicial review of Presidential 

proclamations under the Antiquities Act. They base their claims on sovereign 

immunity and argue that the ultra vires doctrine simply does not apply to statutory 

 
#, This is also the approach to judicial review adopted by the District of Utah in the 
case that challenged the original proclamation establishing Grand Staircase-
Escalante National Monument. Utah Ass’n of Cntys., 316 F. Supp. 3d at 1172 
(challenging Proclamation 6920 (61 Fed. Reg. 50,223 (Sept. 23, 1996) (“beyond 
such a facial review the court is not permitted to go”) (citing Dalton, 511 U.S. at 
462; Franklin v. Massachusetts, 505 U.S. 788 (1992)). In its opinion in this case, the 
district court did not address the approach to judicial review followed in Utah Ass’n 
of Cntys.   
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Appellants’ second primary claim is that the monuments are not limited to the 

“smallest area compatible with the proper care and management of the objects to be 

protected.”  54 U.S.C. § 320301(b). The language “referring to the proper care and 

management” vests broad discretion to the President. Indeed, it is difficult to see 

how a federal court could review a presidential determination about what kind of 

“care and management” is “proper” without simply substituting its judgment for that 

of the President. The texts of the proclamations clearly demonstrate that in setting 

the boundaries of the two monuments in question, the President carefully considered, 

in great detail, the large number of objects the proclamation identified and the 

extensive geographic area many of them covered. This makes it obvious he was 

acting within the authority Congress delegated to him under the Antiquities Act. See, 

e.g., Proclamation 10,285 at 2 (“the reservation described below is the smallest area 

compatible with the proper care and management of the objects of historic and 

scientific interest named in this proclamation and Proclamation 9558”). 

More specific to this case, however, Appellants have failed to set forth any 

allegations of fact that would trigger the question of whether judicial review is 

available. Mass. Lobstermen’s Assn., 945 F.3d at 544; Mountain States Legal 

Found., 306 F.3d at 1137 (plaintiff “presents the court with no occasion to decide 

the ultimate question of the availability or scope of judicial review”); Tulare Cty., 

306 F.3d at 1142 (plaintiff’s allegations are a “legal conclusion couched as a factual 
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Respectfully submitted this 16th day of January 2024.  
 
      /s/ Christopher G. Winter 
      Christopher G. Winter 

Getches-Wilkinson Center for Natural 
Resources, Energy, and Environment 
University of Colorado Law School  
Wolf Law Building, 401 UCB 
Boulder, CO 80309 
(503) 701-6002 
chris.winter@colorado.edu  
 
/s/ Sarah A. Matsumoto 
Sarah A. Matsumoto 
Getches-Green Natural Resources, Energy, 
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APPENDIX: LIST OF AMICI LAW PROFESSORS 
 
Mark S. Squillace 
Raphael J. Moses Professor of Natural Resources Law 
University of Colorado Law School 
 
John D. Leshy 
Distinguished Professor Emeritus 
University of California College of the Law San Francisco 
 
Bret Birdsong 
Professor of Law 
William S. Boyd School of Law, University of Nevada, Las Vegas 
 
John E. Bonine  
B.B. Kliks Professor of Law  
University of Oregon 
 
Nicholas S. Bryner 
Associate Professor of Law 
John P. Laborde Endowed Professorship in Energy Law 
Paul M. Hebert Law Center, Louisiana State University 
 
Alejandro E. Camacho 
Chancellor’s Professor of Law  
Faculty Director, Center for Land, Environment, and Natural Resources 
University of California, Irvine 
 
Chelsea Colwyn 
Adjunct Professor 
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Robert L. Glicksman 
J.B. & Maurice C. Shapiro Professor of Environmental Law 
Faculty Director, Environmental and Energy Law Program 
The George Washington University Law School 
 
Sam Kalen  
William T. Schwartz Distinguished Professor of Law 
University of Wyoming College of Law 
 
Alexandra B. Klass 
James G. Degnan Professor of Law 
University of Michigan Law School 
 
Albert Lin 
Professor of Law 
UC Davis School of Law 
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Heather Payne 
Professor of Law 
Seton Hall University School of Law 
 
Zygmunt J.B. Plater 
Professor and Coordinator of BC Land & Environmental Law Program Emeritus 
Boston College Law School  
 
Jamie Pleune 
Associate Professor of Law (Research) & Wallace Stegner Center Research Fellow 
University of Utah, S.J. Quinney College of Law 
 
Dan J. Rholf 
Professor of Law 
Lewis and Clark Law School 
 
Nicholas A. Robinson 
Gilbert & Sarah Kerlin Professor of Environmental Law Emeritus 
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David A. Westbrook  
Louis A. Del Cotto Professor 
Co-Director, NYC Program in Finance & Law 
University at Buffalo School of Law (SUNY) 
 
Mary Christina Wood 
Philip H. Knight Professor 
Faculty Director, Environmental and Natural Resources Law Center 
University of Oregon School of Law
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/s/ Christopher G. Winter  
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