
 
 

 

Outcome Document on 

Draft Text of the Equator Principles IV  
 

Background 

 

Since late 2017, Equator Principles Association (EPA) has been conducting a targeted 

review of the social and environmental risk assessment framework encompassed within the 

Equator Principles. Indigenous Peoples, NGOs, investors, and others catalyzed the review 

process by calling for more responsible lending practices from the financial sector largely in 

response to the Dakota Access Pipeline (DAPL) situation. Many of these stakeholders 

watched as the human and environmental rights of the Standing Rock Sioux Tribe and 

other Sioux Tribes were trampled during construction. In fact, thirteen of the seventeen 

banks that financed DAPL were signatory Equator Principles Financial Institutions (EPFIs).1 

Directly after the United States government greenlighted DAPL, ten European banks issued 

a letter calling for revisions to the Equator Principles framework.2 On June 24, 2019, the 

EPA finally released the updated draft Equator Principles, known as EP4. This was also the 

beginning of a second round of stakeholder consultation that formally ends on August 23, 

2019 and is conducted by BSR (Business for Social Responsibility) on behalf of the EPA.  
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The state of Hawaii gave permission for construction to begin during the week of July 15, 

2019 and the protectors formed a line to halt construction.7 The Native Hawaiian’s 

approach has been non-violent, consistent, and clear in opposition to the siting of the Thirty 

Meter Telescope. Entities responsible for the telescope would likely not now be facing 

significant social pressure, reputational harm or potential financial losses due to a late 

stage change in the project had they respected the Native Hawaiian’s perspective years
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allow institutional stakeholders to thoroughly review EP4, which takes a certain amount of 

time. Thus, the extension may only allow for a slight increase in perspectives as it was not 

part of an initial robust engagement effort.  

 

Further, even with the two-week extension, the compressed timeline was vastly different 

than the EPA's initially proposed timeline, which stated that the second round of 

stakeholder engagement would occur between February and May 2019.9 The timeline in 

reality was thus flattened from a full four months to just under two months. While it is 

understandable that the release might be delayed due to internal negotiations or legal 
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Major Themes and Recommendations to Strengthen EP4 

 

The following comments are related to the four key issue areas addressed in the targeted 

review of the Equator Principles
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laws, but it can provide the compass necessary for EPFIs and clients to engage with 

Indigenous Peoples in a rights-based framework that goes beyond mere compliance by 

recognizing the recommendations below.20  

 

First, Indigenous Peoples – regardless of the country in which they are living – generally 

have less political, economic, legal and social power.21 Thus, projects that affect their 

communities, lands, territories and resources must be approached with heightened due 

diligence. Conversely, by taking a more fulsome approach to due diligence with these 

projects, EPFIs and clients can better consider and manage risks.  

 

Enhanced due diligence and impact assessment can provide a safeguard for EPFIs and 

Indigenous Peoples to have a better understanding of the particular legal and political 

environment at play. Currently, the Keystone XL pipeline slated to cross Sioux territories in 

the United States is delayed, in part, because of 
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adequately screen for human rights concerns. As a global standard, the Equator Principles 

must have broad applicability to maximize their reliability for EPFIs and Indigenous Peoples 

alike.  

 

If EP4 is to provide a clear, global standard, it must do so in a way that maximizes efficiency 

by adequately encompassing international conventions and obligations instead of requiring 

additional layers of analysis. A credible EP4 would provide an easily operationalized 

framework to be deployed uniformly in all jurisdictions such that the specific risks posed by 

the Project are analyzed against a common set of criteria. 

 

3. Human Rights and Social Risk 

 
A. Adherence to international standards and norms is necessary to create a 

comprehensive risk assessment framework that operates as a high global 
benchmark.  

 

While stakeholders called for a wide review of the environmental and social risk framework 

encompassed by the Equator Principles, a commitment to better assess human rights risk 

was within the constraints set forth in the targeted review process. First Peoples is 

encouraged that international instruments and the United Nations Guiding Principles on 

Business and Human Rights (UNGPs) are explicitly referenced in EP4. However, the 

principles and norms of these instruments are not carried forward into the operational 

framework presented by the draft. For example, the grievance mechanism in Principle 6 

does not require the specific criteria listed within the UNGPs to create assurances for EPFIs 

and affected communities alike that an operational grievance mechanism has been 

established and maintained.25 In this way, EP4 falls short of the standards set internally to 

implement the UNGPs.  

 

Additionally, given that the genesis of the EP4 revision after DAPL, it is notable 



12 

international conventions. Doing so will provide a strong scaffolding for the Equator 

Principles as a framework that can be relied upon by EPFIs to fulfill their responsibility to 

respect the rights of Indigenous Peoples and to properly assess the social risks that 

emerge when client companies fail to account for, prevent, mitigate and account for human 

rights.27 Because social risk can lead to significant financial losses, both financial 

institutions and clients have a fiduciary duty to their shareholders to effectively assess 

social risks.28 Thus, as a matter of materiality, weaving the norms of each of the core 

international norms into each Principle and including explicit reference to those instruments 

provides clarity as to the wide lens necessary for EPFIs and clients to adequately assess 

social risk. 

 

Similarly, there is a long history of national governments offering land concessions or 

courting finance for projects that infringe upon the rights of Indigenous Peoples while 

simultaneously representing to outside entities that they have adequately solicited 

Indigenous consent. The government of Argentina is currently soliciting foreign investment 

for oil and gas development in the Vaca Muerta region of Argentina, which has the 2nd 

largest shale gas reserves in the world.29 The Mapuche Peoples live on and near the region 

and some of the proposed development is on their government recognized territory.30 

However, Mapuche leaders have not been recognized in their desire to ensure that all 

development proceeds in a responsible manner, including ensuring benefits inure to the 

communities, and that companies are responsible to clean up pollution.31 The Mapuche 

have protested development and blocked construction as a means by which to have their 

opposition clearly stated.32 Violence has broken out and, to date, one protestor 

disappeared under suspicious circumstances and one young Mapuche protester has been 

killed.33 Thus, EP4 must be aligned directly with international best practices so that EPFIs 

will not become complicit in human rights violations by being allowed the latitude to accept 

and rely upon host country representations regarding social and environmental impacts to 

the detriment of Indigenous Peoples.  

 

In its current form, without incorporation of international norms and best practices, EP4 

does not provide a clear, consistent and credible framework that would prevent material 

losses due to social risk. Nor does it comport with EPFI’s and the EPA’s responsibility to 

respect the human rights of Indigenous Peoples.  

 
B. Option 2 to operationalize FPIC is the better option and it must be strengthened 

into a consent-based framework that safeguards Indigenous Peoples and EPFIs.  

                                              
27 For more information on how and why banks should implement FPIC, see Shona Hawkes, Consent is 

Everybody®s Business: Why banks need to act on free, prior and informed consent, OXFAM (20 Aug. 2019).  
28 See generally, Social Cost and Material Loss, supra note 3.   
29 Juliana Castilla, Indigenous Mapuche thwart Argentina shale development, REUTERS (8 Sept. 2017).  
30 Id.  
31 Id.  
32 Id.  
33 Benjamin Gedan, Christopher Phalen, Argentina®s Shale Energy Plans Run into Trouble, AMERICAS 

QUARTERLY, (13 Feb. 2018).  
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referred to six times in the UNDRIP and is widely applicable to any situation with any impact 

on Indigenous Peoples, their lands, territories and resources.40 Thus, EP4’s verbatim 
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As aligned with Principle 30, the EPA should set up a grievance mechanism at the EPA 

level to accept feedback along two axes. First, to identify when EPFIs fund projects that are 

not in line with the goals and standards of the Equator Principles. Second, to create an 

option for communities to send feedback when the feedback is not accepted or addressed 

by the client. Many stakeholders at the non-industry consultation sessions pointed to the 

hypothetical scenario where an individual’s complaint against a client’s behavior might not 

be taken seriously or might be used against that individual since the grievance mechanism 

is directly attached to the company creating the negative impacts. EP4 should thus provide 

multiple options for reporting grievances so that they can be addressed quickly and without 

repercussions to the reporter. In this way, the EPA is uniquely situated to prevent human 

rights abuses that could accompany whistleblower reports.  

 

The EPA, by instituting this mechanism, would increase the effectiveness of the Equator 

Principles framework by providing a method for continuous learning by EPFIs where 

allegations of non-compliance by clients could be investigated and understood clearly, 

thereby allowing banks to use their leverage to address and resolve disputes as early as 

possible.51 A mechanism at this level would also allow the EPA and the Steering Committee 

to identify instances of EPFI non-compliance, thereby providing information that feeds into 

the organizational commitment to create a strong brand associated with robust 

environmental and social risk assessment.  

 

By instituting more specific criteria for clients on grievance mechanisms, and by instituting 

mechanisms to ensure EPFI compliance with the Equator Principles, EP4 cannot only 

provide a critical step to prevent human rights violations but also forge an innovative 

pathway for respectful and sustainable project finance for decades to come.  

 

Conclusion 

 

First Peoples Worldwide has closely monitored the Equator Principles revision process 

because project finance represents a unique opportunity to begin projects with long-term 

impacts in Indigenous communities in a rights-based manner that is protective of people 

and planet. The Equator Principles is also a distinct instrument to standardize a global 

approach that respects the self-determination and the rights of Indigenous Peoples 

globally.  

 

Unfortunately, the draft text of EP4 and the ensuing consultation process does not take 

advantage of the opportunity for global leadership. The consultation process was not 

adequately designed for meaningful non-industry stakeholder engagement. As such, First 

Peoples is concerned that the feedback provided by BSR to the EPA and the EPFI 

Secretariat will not accurately reflect the vital concerns submitted by non-industry 

                                              
51 See letter submitted by Accountability Counsel, the Investor Alliance for Human Rights, and BankTrack for 

further information on the benefits of designing and instituting an Equator Principles accountability 

mechanism.  



https://www.sierraclub.org/press-releases/2019/08/royal-bank-scotland-joins-growing-number-financial-institutions-rejecting
https://www.sierraclub.org/press-releases/2019/08/royal-bank-scotland-joins-growing-number-financial-institutions-rejecting
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